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ETARTE OF MOHTAHA
EEFORE THE BORED OF PEHEOHHEL ARPEALS

IN THOE MATTER OF UNFAIERE LAEOR SRACTICE CHARGE HO.. 1Z-BB

VOCATIONAL TECHANICAL
EDUCATORS OF MONTARE, MFT,
AFT, AFL-CIO,

]
i
]
1
Camplalnant, 1
] FINDOIKGS. OF FALCT:
WE. 1 COMCLUSIONS OF LiW;
| AECOMMERDED ORDER
MONTAMA EDUCATICN ASSOCIATION. |
HEA, HELEMNA SCHOCL DISTRICT 1
H3. 1, ANMD MISSOULN COUNTY ]
}
}
|

HIGH SEHOOL,

I

Cafendants.
& % W & -k -k k -k K

i BACRGREOUHD
on June 21, 1958, the Complalnant, Vacational-Technical
Educators of Montana, -MFT, AFT, AFL-CIC, filed an Unfair
Labor Practlce Charge with the EBoard of Dersannel hppeals
alleging that Defendant, Montana Educatlon Assoclatlon, HEA,
Violated ‘Section 39-31-401(1) HCA by causing Defendant
School Disericte te unlawfully withhold membership dues from
the pay of employess who had effectlvely resigned £rom the
Montana Education hRssociation, HEA. The Compialnant further
allegad that Deferndantes Helena Echool Distrisk MWa, 1 and
Missoula County High Schools violated Eectlion 39-31-40141),
(2}, and {3} by withholding membershlp duss £rom emplovecs!'

pay despite notification from those emplovess af their
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resignation Erom the Montana Bducation kesscclation, HER,

The HBpard of Persgonnel Appeals conducted an
Ilnvaskelgation in this matrer and issued an Investlgation
Beport and Determination on August 5, L1688, That report
found the <charge: to ‘be withour probable merit and
recommended the complalint be dismissed. The Complainants
Filed timely exceptlons wikh the Board of Personnel Appeals
and on October 13, 1938 the Bgard of Personnel Appesls

remanded ths ¢case for 2 hearing on itz merits.

Subsequently Arlyn L. Plowman was appointed Hearing
Examiner and tha matter was noticed for hearing.

Fiursuant to a Motice of Hearing dated HNovember 10,
1989; a Pre-Hearing Conieronce was held on December 7, 1988
in the EFirst Floor conference rfoom of the Montana Department
af Lakar and Indueskry bullding in Helena., Present at that
Pre-Hearing Conference were Makt Thisel rfapresenting the
Complainant and Emilie Loring, Counsel for the Defendant
Montana Education Assoclatizn (MER). Helther of the other
Dafendants, Helena School District ¥e. 1 nor Missoula County
High- Schools made #an appearance. During the course of the
fre-Hearing Conference the  parties entored inte a
stipulation 'of facts, waiver of hearing and briefing
scnedule which 15 reconstructed Dolow.

STIFULATION OF FPACTS, WAIVER OF HEARIMNG AMD
BRIEFING SCHETULE
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precedeonts as guldelines to: interpreting the Montana
Collective Bargainlng for Public Employees Aot ag the

gtate act 3is s=sa simllar o the MNatlonal ILabor

Management Relations Act, State ex rel. Board of

Persennel Appeals ws. District Court, 183 Montana 223,

1310, 598- P2L2d 11LT, 103 LEEM 2297; Teamsters Local

Ho.533 vs5. State ex rel. Hoard of Persenncl Appeals, 195

Montana 27F, 1DBL, &3% P.2d 1310, 130 LEREM 2012; Cikcy
of Great Falls ws. ¥oung (Young IIT}, GBE- P.2d 185,
1984, 119 LEEM 2G6B2.

L A Fursuant to Sectich 39-31-40%Y MCA, it is an
Unfair Labor Practice for a public emplayer ta: (L1}
interfere with, restrain or co#rcn omployees in the
exercise of the rights guarantesd in Sectiocn 213%-311-29]
MEA: {2) disariminate in regard ks hire or tenure af
employment in  order to encourags or discourage
membership in amy labor crganizakien.

4. Pursuant Yo Section 35=31-402 M{N, it ‘i an
Unfalr Lator Practice for a labor organization or its
agents to restrain or coerce employess in the exercise
of the rights guarantssd g Section 39=31-201 MCA.

Py Fursyant to Section  39-31-406 MCA, the
complainant's case must be established by preponderance
of the evidence before an Umfalr Labor Practice may bo

Icund, EBoard of Trustees wvs. the State of Montana, 103
_'_--‘—'—I'-'—-l—|—"

(]
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The principle parties; Vocaticnal=Technical Educakars
i Montama (WTEM), MET, AFT, AFL=CIO and the Mankana
Education aAssociation (MEAR) through thalr respect]lye
represanktacives, agree a3 follows:

STIPULATED FRCTE

1

Twelve employess at the Helena and Misscula Vo=Techs
attempted to Withdraw their membership from the MEA and
to . revoke Their ssoluntary adthorization: Eor duss
deducticn during the 1%B7-BE school vyear outbside tha
MER's window perisd. Tha HEA refused to grant thelr
reguest o revoke mesbership  and  voluntary dues
deduction authorizaktions. The school districts
continued ko deduct dues from the omploves pay checks
per the MEA'e regquest.

IT
The collective bargaining aqresments. coverlng the
Helenaz and Missoula Vo=Tech emplovees did Aot recuire
the payment of agency shop feas a8 & condition of
employment at the time the employess atkempbed to
revoka. thelro mambership.

IiX
All employees nad signed 1individusl ¥EA membarship
forms woluntarily authorizing the ‘deducticn of dues
for the payment of this membership.

I
The MEA conkinued to receive duss through check-gff
from the employees who had attempted to cancel khalr
memberships through the end of the 1%37=-38 schaool
year. The sarlisr attempted withdrawals were 311
hooored By the MEA during the purported "window
pericd”, starting august 1, 1983,

)

On. Juns. 21, 19EB the VIEM, MPFT, AFT,. AFL-CIO filed
unfalr lakar practice charges against the MBEA and the
achpel Alstrlcis: =statlng ‘that Secticns 39-31-
a01{1}),¢2}, ‘amd (3) and 39-31-402[1), MCA. were
violated by the continuing deductlon af membershio dues
from paychecks of emplovees Wha had revaked their
mempership.

g
Tha two defendant =school digkricts, Helana and
Missoula have chosen not to participate and have
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indicared vo BPA |Board of Pervsopnnel Apoeals) agenks
that they will abhide by the dsciglon of the agency Ln
this matter.,
STIFUTLATED LEGAL, IEETE
whether the MEA may restrict members' resignation
attempts and continuge to collect dues, under its
continuing memborshisn plan, from  employess who
attempied - Lo resigh outside  the "window period®
without violating Sectlom 39-31-402(1] MCA.
WAIVER OF HEARIKG

The partles walve a factual hearing on this matter and
will submle briafe addressing the legal issue.

BRIEFING SCHEDULE

Charging parety will flle fts inltlal brief on/before
February 1, 1589, Defandant MER will file its reply
brief on/before Marech 1, 1989, If charging party
wishes to £ile a reply brlef it wiil e filed on/befora
Marcn 2%, 1989: The matter will be deemed submitted
unpon’ the Ei1ling of charglng party's reply Erief.
IT. SUBMNISSI0ONE

The Complaimant f£iled an inlvial brief and the
Cefandant filed a reply brief, both of which were
timely. The Complainant did not file a reply brief.
The matker was desmed submitted on Mareh 20, 1989,
IIT. COMCLUSIONS OF LAW

1. The Hoard of Pergsonnel Appeals  has
jurisdierion in this makter pursvant ta Secklon 39-31-
105 et seg., MCh.

FLEN The Montana Suprems Court hasa approved the

practice of the Board of Persannel Appeasls in using

Faedaral Court and Hatricnal TLabosr Belatliasng Boaard (HLABR)
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LERAM 3090, 604 Bo2d Ti0, 1579 Ses alss Indiana Merasl

Products wg. HNLES, 31 LEEM 2490, 202 ?.24 B3, ORI

1953; &nd HLEE ws. Falser Aluminum and Chemleal

Corporatian, 34 LRRM 2412, 217 F.24 366, CA 9 1854,

6 Pursuant to Secticn 39-31-203 MCa, a publies
employer, upoh written authorirstion of any publlic
pmployee within a bargaining wndt, shall deduct from
the pay of that public emplovee the monthly ' amount of
the dues as certified by the secretary of the exclusive
representative and shall deliver those dues to the
Trassurer of the exclusive representative.

7. The Complainant refers to MNatiepal Tabor
Relarions Board and Federal Court precedents in sewveral
cases lIncluding Pattern Makers League vs. HLES, 473 U5
55, Llio LERM 2928, 12E5, and argues that aoy
restriction on an employee's right to rescind ducs
deduntion authorization  is: unlawful restraint or
coercion amnd an YUnfair Labeor Practice pursuant %o
Soctlion  39=311-402. MCA. As  instructive as  Pattern
Makxers, supra, may be, It is not controlling in this

matter. Fattern Makers, supra, and other precedents

cited by the Complainants hold that a unioo cannot use
monetary flnes to burden a member's right to resigm in
an.- attempt to: avold union dlsslpline. The facts Lin

this matter are pgubstantially different from these
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surrounding Pattern Makers, supra. Epe Auta Workers

Local 450 ws. HLRB, CA 6; January 1%, 1389, 130 LEEM

2388; 283 MLHEB 30-

d. The Board of PFersoonel Apoeals has examined
boye  dues deduction authorization form used by the
Deferdant Montana Educatlon Assoclation which contains
da limited wipndow pericd. The Soard has found that form
to be copsistent with state law in that an employes may
valuntarily submit to & dues deducticon that is not

ravaocanle at will, See ULP 42-79, Ralispoll Federation

of Teachers wv=. FKallspell EBducaticon Association,;

December 131, 1972 apnd OLE $29-B4, Sidoey Education

Agsocclabion w. Rishland County High School District Ho.

i, mugust 30, 1985,

- The -Complainantz'! ‘attempted revocation of
their ddues deducticn authorization outside the wipdow
pericd is Adneffective. Refusal to comply ‘with an
attempred dues deductldn revocation oitside the window
period 1= nelther Soercive nor a Testraint on the
employees Ssction 39-31-201 MCA rights to ongage in, or

refrain’ from, proteécted concerted activities. soe

Elegtriecal Workers [(UE) Taocal 1231 vs. Westinghouse

Elagtrio Corporation, 345 F Supp. 274, B0 LERM 31351,

—

affirmed, 478 F.2d 1393, B3 LRAM 2409, CAx 3.1973: US

Postal Service ws, MLEB, CA % 18937, 12 LBRRM 2277, BI7
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F.id 548; US Postal Sarvice ws. HALB, CA 6 1987, 1328

LREM 31137, 833 F.2d 1195,
IV, RECOMMENDED ORDER

It iz hereby ordered that Ehe Upfair Labor
Practice  complalnt of the Vocatiocnal Teochnical
Educators - of Montana, MET, AFT, AFL-CIO Zlled with the
Board of Personnel Appeals oo June 21, 1988 be
dismissed,
s SEECIAT, WOTICE

Excepticns to these Conclusions of Law and
Recommended Order may be £iled within twenbky: (200 davys
of ‘service thereof. TIf no oxceptions are f1llad, this
recommended Order shall become the final oOrder of kke
Baard of Personnel Appeals. Mddress exceptions to the

Boare <f Perscnnel Appeals, P.O. Sox 1728, Helena, WT

S5824-17324. ,ﬂ%’
Dated this E ~ . davw of April 19E9.

. P olvman
Hearing Examiner

CERTIF L= OF HMATLING

i 0o
hereby certif & and correct copy of this
document ﬁwas malltad +ta t£he following oan
thm o day of April 1989,




